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Brazoria County -
Control 598-2-3

Project C 398-2-3
State Highwdy 288

STATE OF TEXAS ¥
COUNTY OF TRAVIS X
THIS'AGREEMENT,-made this . 14th day of November , 1972 | by and

between the State of Texas, hereinafter called the "State," Party of the First .

"Part, aund The Atchison, Topeka and Santa Fe Railway Company, a corporation, herein-

dfter, whether one or more, called the "railroad company' or 'company,' Party of the

Second Part, acting by and through = John C, Davis , its
Viee Pregident '

BN

WITNESSE T H

WHEREAS, State Highway 288 ; . " crosses

the lime of the railvoad company at a point 150 feet east of Railway Milepost

39 | (Highway Station 717+04.645) at Towa Colony, Brazoria

‘ : County, Texas, and
the State proposes to separate the. girades of the rallroad and highway by the con-
struction of an overpass over the railroad company's track, as shown on print, marked
“Eghibic "A; " attached “hereto and wade ‘& part ‘hereof.

AGREEMENT
NOW THEREFORE, in con51deratlon of the premlses and of mutual covenants and
agreements of the parties hereto to be by them respectively kept and performed, as.
hereinafter set forth, it is agreed as follows:.

1. The railroad companj hereby gives to the State license and'peimission for
the construction and use of the aforesaid overpass and highway across its property

and over its track at the intersection of the railroad and highway, -as shown on
Exhibit "A,"

2.' The State agrees to and will prepare plans and specifications, subject to
approval by the Assistant General Menager-Engineering of the railroad company, for
the proposed overpass structure,  Said plans and specifications, .after having been
approved in writing by the Bridge Engineer of the Texas Highway Department and the
Assistant Cemeral Manager-Enginecering of the railroad company, -are hereby adopted as
plans and specifications covering the censtruction of said overpass, and when so
approved; shall be attached hereto, marked Exhibit "B," and made a part hevecf. TNo-
changes in these plans and specifications are to be made without the written approval
of such changes by the Bridge Engineer of the Texas Highway Department and the
Assistant Gemeral Manager-Engineering of the railroad company..
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3. GCost of prelimipary engineering imelipgible for reimbursement with'Federal
funds due fe being iucurred prior to date of program approval will be reimbursed
with State funds if zncurred after the State's request for preparatlon of plans

- and estxm&fes

4. The railroad company, unless ctherwisé provided, ‘shall make such'changes:

‘or akterations in the tracks, communiczation and signal, pole and wire lines, pipe

sewe1 and drainage or other facilities or buildings located upon the railroad com-
pany s right of way, which may be displaced or required by the construction of

the projesct, as may be necessary to maintain continuous service and conform them
to said comstruction and restore them to former condition for service either prlor
to, during or following construction of said work, all of which, as far as known
to the xazﬁsoad compary, shall be showm: on the sajd plans The railroad company

.8hall prepsre plans and estimates subject to approval by the State, for the adjust-

ment of sweh facilities. .  Such plans and estimates shall be attached hereto aud
made a part of Exhibit "B." Any known wq}k to be done, not shown on the plans
and ip the estimates will not be paid for.

5. IEke railroad company shall eommance the work fo be dome by it herein

~within thirty (30) days after receipt #f written notice from the State that the work

may proceed and shall proceed diligently to the conclusion of its obligations hera-
in. Reimbwwsement will not be made for work andertaken by the railroad company
which is gerformed at the site of the project prior to the issuance of such work
order by #he State.  This does not apply to the assembly at the railroad stores or
loading peints of materials which might be used on the project. Such assembly

may be undertaken sufficiently in advance ko assure prompt delivery but reim-
bursement for any materials or handling charges will be contingent upon the
issuance of a work order by the State to the Lallroad company.

6. Eeimbursement to the railroad company will be made for work performed
and materizfs furnished, including, bmt not limited to, insurance premiuvms and
coverzge af the rate and amount set forth in the approved.cost estimate attached,
in accordasce with the provisions of Policy and Procedure Memorandum No. 30-3
issued by the Federal Highway Administration on October 26, 1971, and amendments
thereto emcept as madified by the provisions herein. :

~—

7. ¥milroad and utility company bills.
. 3. The railroad company may submit monthly bills prepared in satisfactory
form for werk performed in compliance with this agreement provided the cost to be
billed emeseds $500.60. Upon raceipt of said monthly bills, the State will make
paymeni ta the railroad company.  The amcunt of such payment may be up to 90% of the
cost of the work performed and as cowered by said bill, Subsequent to the final
audit the State will make final paymeat to the railroad company for work- pexrformed
and materials furnished in accordance with this agreemeat and approved plans and
gpecificatiens and approved changes thereof.

o ®.” In the event that the railroad company does not degireé monthly pay- -
ments, then upon -satisfactory completion of the work performed by the railroad.
company umder this agreement and receipt of a statement in proper form, the State
shall make payment to the railroad cempany. The amount of said payment may be
up to 90% of the cost of such work., Subseguent to the audit the State will make
final payment to the railroad company for work performed .and materials furnished

"in actordsmce. with this agreement and appraved plans and” spec1f1cat10ns and

approved tﬁanges thereof.
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~ §. The State expects to be reimbursed for its expénditures hereunder from
funds provided by the United States Government. 'Such Teimbursement can only.be
obtained by the State by compliance with the statutes, rules and regulatinns: -

‘from time te time enacted and promulgated by the United States Government and
its Federal Highway Administration. In case such statues, rules or regulations shall

hereafter be altered or amended in such manner as to affect the State's right
to such reimbursement or funds from which this construction is proposed are
not availsble, the State reserves the right to cancel t+his agreement .at any
pime prior to the actual letting of a contract by the State héreunder.

g. In the event that construction is not pndertaken, or in the absence

"of a work order being issued by the Statg to the raliroad company; the State
.will not be responsible for any expenses incident to ‘any cost incurred in con-

nection with any provision of this contract.

10. I& is agreé& that should the property licensed hereunder or any portion

thereof cease to be used for public road purposes, this license, asg.-to the por-

tion so abandoned, shall immediately cease and terminate.

. 11. The State shall furnish materisl for and perform the work to be done
by it hereunder in aecordance with approved plans ‘and specifications referred
to in paragraph 2 hereof. ' :

he-State shall dnstall -the overpass structure, drainage facilities and build

its roadway, sidewaiks and pavement across the railroad company's right of way
as shown on plans and in accordance with approved specifications and shall
maintain or arrange for the maintenance of these facilities. >

12. * if provided by the plans and specifications, the rallroad company
chall furnish and install materials for the fnner guard rail, of the railroad
company 's standard design through the overpass structure, - The rail, angle
bars, tie plates and frog points, for the guard rail, shall be secondhand.

13. The State assumes the entire responsibility for the construction,
maintenance and use of sald highway upon the raiiroad company's property -at
the location herein described; and nothing contained hereln shall ever be
construed to place upon the railroad company any manner of 1iability for
injury to or death of persons, or for damage to or loss of propgrty,'grising
from or in any manner connected with the construction, malntenance or use of

the portion of said highway located upon the railroad company's -sald property.

14. The llcense, given hereby, shall not in any way prevent' the rail-
road company from operating its trains or multiplying or changing its tracks’
across the land over which license has been given, or under the overpass
contemplated hereby.

.15, The contract or contracts'td.be let by the State for the construction .
of the work to be'undgrtaken~by it hereunder shall provide:

D-5".
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A.  Standard Mapufacturer's and: Contractor s Liability Insuraunce. The
Contractor shall furnish evidence to the Texas Highway Department that,
with respact to the operations he performs, he carries regular Con-
tracters' Liability Insurance providing for a limit of not less than
five hiundred thousand dollars ($500,000,00) for all damages arising out
of bodily injuries to/or death of one person, and subject to that limit
for ecach persom, a total Iimit of one million dollars ($1,000,000.00)
for all damages arieing out of bodily injuries to/or death of two or
more persons im any one accident, and Property Damage Liability Insurance
providing for a limit of not less than five hundred thousand dollars
($500,000.00) for all damages arising out df injury to/or destruction
of property im any one accident and SUbJGCL to that limit per accident
a total {(or aggregate) limit of one “wmillion dollars ($1,000,000.00) for
all damages arising out of injury to/or destruction of property during
the policy period.

If any part of the work is . sublet similar insurance shall be provided
by or in behalf of the subcorntractors to cover their operations.

B. Contractor’s Protective Liability Insurance. The Contractor

- shall furnish evidence to the Texas Highway Department that, with
respect to the operations performed for him by subcontractors, he
carries in his own behalf regular Contractora' Protectlve Liability
Insurance providing for & limit of not less than five hundred thousand
“dollars ($300,000,00) "for all damapes arfsiug out of bodily fnjuries
to/or death of one person, and subject to that limit for each person,

a total limit of one million dollars. ($1,000,000.00) for all damages
arising out of bodily injuvies to/or death of two or more persons in
any one accidemt, and Protective Property Damage Liability Insurance |
providing for a limit of not less than five hundred thousand dollars
($500,000.00) for all damages arising out of injury to/or destruction
of property in any one accident and subjecit te that limit per accident,
a total (or aggregate) limit of one million dollars ($1,000,000.00) for
all damages arising out of injury to/or destruction of property during
the poliey perind. :

C. Ratlroads® Protective Liability and Property Damspe and Physical
Damage to Property Insurance. 1In addition to the above, the Con-
tractor shall furnish evidence to the Texas Highway Department that,
with respect to the operations he or any of his subcontractors perform,
he has provided for and in behalf of the railroad company the Standard
‘Railroad Protective Liability Policy, with coverage as outlined in
General Casualty Bulletin No, 258, dated July 9, 1958,and General
Casuvalty Bulletin No. 345, dated February 19, 1965, both issued by

the State Board of Insurance of Texas, providing for Bodily Injury Liabllity
a limit of not less than five hundred thousand dollars ($500,;000.00) for
each person amd one million dollars ($1,000,000.00) for each occurrence
and for Property Damage a limit of not less than five hundred thousand.
dollars ($500,000.00) for each occurrencé and one million dollars
($1,000,000.88) ag gregate during the p011cy period
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‘D. G General The insurance, as specified in paragraphs 4. and B.
above,_shall be carried until all work reguired to be performed
under the terms of the contract is. satisfactorily completed as _
evidenced by the formal acceptance by the Texas Highway Department.

The insurance, as specified. in paragraph C. above, shall be carried
until all work to be performed on the railroad right of way has

been completed and the temporary grade crossing, if any, is no longer
usad by the contractor. : '

16. Compliance with Title VI of the Civil Rights Act of 1964.

_Durln? the performance of this coatract the Rdiltoad Company (referred to as the

”contractor” in the following paragrdphs nunibered 1 through 6), for itself, its
assignees and successors in interest, agrees to comply with the following six
pardgraphs except in those instances where Wwork undertaken under this agreement
is performed by its own forces.

(1} Compliance with Regulations: The contractor will comply with the

Regulations of the Department of Commerce relative to nondiscrimination in federally-
assisted programs of the Department of Commerce (Tltle 15, Code of Faderal Regulations,
Pari 8, hereinafter referred to as the Regulations), whlch are herein incorporated

by reference and made a part of this centract.

{2) NODdlSCIlanEtlon. The contractor, with regard to the work performed by it
after award and prior to completion of the contract work, will not discriminate

on the ground of race, colow, or national origin in the selection and retention

of subcontractors, including procurempnts of matcrlals ‘and teases -of equipment.

The contractor will not participate either directly or indirectly in the discrimina-
tion prohibited by Section 8.4 of the Regulations, including employment practices
when the comtract covers a program set forth in Appendix A-IT of the Regulations.

(3) Solicitations for Subcontracts, Including Procurements of Materials -and
Equipment: In all solicitations either by competitive bidding or negotiation made
by the contractor for work to be performed under a subcontract, including procure-: =
ments of materials or equlpment each potentlal subeontractor or supplier shall be
notified by the contractor of the contractor's obligations under this contract and
the Regulations relatlve to nondiscrimination on the ground of race, .ecolor or
national origin.

(4) Information and Reports: The contractor will provide all information and reports
required by the Regulatlons, or orders and instructions issued pursuant thereto, and
will permit access to its books, records, accounts, other sources of information, and
its facilities as may be determined by the State Highway Department or the Federal
Highway Administration to be pertinent €o ascertain compliance with -such Regulations,
orders and instructions. Where any information required of a contractor is in the
exclusive. possession of another who fails or refuses to furnish this information,

the contractor shall so certify to the State Highway Department, or the: Federal
Highway Administration as appropriate, and shal] set forth what efforts it has made

to obtain the information.

' 7 7 _ D-5
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(5) Sanctions for Noncompliance: In the event of the conttractor’s noucompliance

" with the nondiscrimination provisions of this contract, the State Highway Depart-

ment shall impose such contract sanctions as it or the Federal Highway Administra-
tion may determine to be appropriate, including, but not limited to, '

' (a) withholding of payments to the contractor under the contract until the
contractor complies,: and/or

{b) cancellation, termination or suspension of the contract, in whole cor in part.

(6) - Incorporation of Provisions: The contractor will include the provisions
of paragraphs (L) through (6) in every subcontract, including procurements of
materials and leases of equipment, unless exempt by the Regulations, order, or

.. cinetuwuctiens . issued pursuant therekbo. The contractor will take . .such action with

raspect to any subcontract ot procurement as the S;gt@'ﬂighway,pgpgrtment ot the
Federsl Highway Administration may direct as a means of enforcing such provisions
including sanctions for noncompliance: = Provided, however, that, in the event a

" contractor becomes involved in, or is threatened with, litigation with a sub~-

contractor or supplier as a result of such direction, the contractor may request
the State to enter into such litigation to protect the interests of the State,
and, in addition, the contractor may request the United States to enter into such
litigation to protect the interests of the United States.

17. The railroad compény shall retain adequate cost accounting records for

" auditing purposes for a period of three years after payment of the Final Bill; in

accordance with Federal Highway Adminigtration FPolicy and Procedure Memorandum 30-9,
paragraph 2,b., fgsued March 31, 1972,

18. 1In accordance with the provisions of Policy and Procedure Memorandum
No. 21-10, issued by the Federal Highway Administration, Cctober 3, 1958, this

project has been determined to conform to Class 4, "Existing Railroad Crossed

by New Highway." Under this classificdtion.no benefits shall be construed as

gccruing to the railroad company. and mo contribution by the railroad company will
be required.

- D-5RR
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IN. TESTIMONY WHEREOF, the parties hereto have caused these presents to

be. executed in duplicate on the day above stated.

THE ATCHISON, TOPEKA AWD SANTA FE
RATLWAY COMPANY

By:

(Tltlé)

.

Attest:
{(5eal)

U i

THE STATE OF TEXAS

Certified as being executed for the
purpoge and effect of activating
and/or carrying cut the orders,
established policies, or work pro-
grams heérvetofore approved and au-

" thorized by. the State Highway .

Commissions

) / /
Byé/ Q\,.—é}—w—-»-wﬁ @&%‘bﬁ,ﬂ,/

Asst, Secretary for Rallréad Company
)

RECOMMENDED:

(Title)

(Title)

APPROVED AS TO FORM:

Attorneys for Railrocad Company

Brid%g?ﬁnglneer 7
Under authority of Highway Commissien
Minute Order Wo. 63933, dated July

‘e, 1970

RECOMMENDED FOR APPROVAL:

¢5§%i?€ii%f£«aw4%y

Chief Engineer of Highway Design

.F

/% /’//C

7

Supervising Office hnglneer

D-5 Form
©5-23-72
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